IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI
NO. 2003-WC-01401-COA
JOHN F. SELLERS, SR. APPELLANT
V.

TINDALL CONCRETE PRODUCTS, INC. AND APPELLEES
LIBERTY MUTUAL INSURANCE COMPANY

DATE OF TRIAL COURT JUDGMENT:  6/2/2003

TRIAL JUDGE: HON. ROBERT H. WALKER

COURT FROM WHICH APPEALED: HARRISON COUNTY CIRCUIT COURT
ATTORNEY FOR APPELLANT: BOBBY G. OBARR

ATTORNEY FOR APPELLEES: BENJAMIN U. BOWDEN

NATURE OF THE CASE: CIVIL - WORKERS COMPENSATION
TRIAL COURT DISPOSITION: AFFIRMED COMMISSION'S FINDING
DISPOSITION: AFFIRMED: 07/27/2004

MOTION FOR REHEARING FILED:
CERTIORARI FILED:
MANDATE ISSUED:

BEFORE SOUTHWICK, P.J., IRVING AND GRIFFIS, JJ.

GRIFFIS, J., FOR THE COURT:
1. John F. Sdlers was injured when he dipped and fell whileworking at Tindal Concrete Products,
Inc. The Missssppi Workers Compensation Commission found that Sellers reached maximum medica
improvement on May 19, 1998, and limited his permanent loss of wage-earning capacity to twenty-five
percent. Sellers appealed to the Circuit Court of Harrison County, and the Commission's decison was
affirmed. Finding subgtantid evidence to support the Commission's findings, we affirm.

FACTS



92. Sdlers worked at Tindall as a production worker producing pre-stressed concrete products.
Sdlers described hisjob at Tinddl as involving the pouring and spreading of cement into large molds on
an outdoor productionlineto produce various pre-stressed concrete components used in the construction
indudtry.

113. Sdlerswasinjured on February 20, 1997, when he dipped on some diesel fud on the ground and
hurt hisback. Sdlers completed his shift that day, but sought medica trestment three days later from Dr.
Cox, achiropractor. Sdlers did not work from February 23, 1997 until April 26, 1997, while he was
under the care of Dr. Cox. On April 27, 1997, Sdllers returned to work on restricted duty until June 7,
1997.

14. In June of 1997, Sdlers was Hill experiencing problemswith hisback, so Dr. Cox referred himto
Dr. Howard Smith, a neurosurgeon. Dr. Smith treated Sellers with epidurad steroid injections and
prescribed a course of physical therapy. Dr. Smith testified that Sdlers magnified his symptoms and did
not give maximum effort in physica therapy. Dr. Smith dso ordered diagnostic sudies, including a CAT
scan and an MRI, which revealed a herniated disc in Sdllers lower back. However, Dr. Smith did not
beieve Sdlers symptoms were consstent with a herniated disc and did not believe surgery would be
beneficid.

5. When the injections and physicd therapy failed to rdieve Sdler's symptoms, Dr. Smith referred
him to Dr. John Wyaitt, a physatrist. Dr. Wyatt recommended electromyography (EMG) and more
physical thergpy. Dr. Wyatt also noted that Sellers complaints did not match what he found in the medica
records. Dr. Wyatt thought Sdllers was exaggerating his symptoms.

T6. Theredfter, Sdlers atended an employer's medicad evduation with Dr. Victor Bazzone, a

neurosurgeon. Dr. Bazzone recommended surgery for Sdllers herniated disc, which was performed on



October 2, 1997. When Sdlersreturned to Dr. Smith after the surgery, Dr. Smith told him that he should
continue to see Dr. Bazzone. Theregfter, Dr. Bazzone became Sdllers primary treating physician.

q7. Sdlers continued to complain of low back pain after the operation. A follow-up MRI taken
January 8, 1998, reveded resdual scarring but no recurrent disc herniation. Dr. Bazzone opined that
Sdllers painwas caused by scar tissue swelling, and he prescribed steroid injections. At the next follow-up
vidt on January 28, 1998, Sdlerstold Dr. Bazzone that the steroids had not helped, but he dso said that
he fdlt ninety percent better than he had prior to the operation. Dr. Bazzone testified that ninety percent
improvement is considered a success.

18. OnMarch 11, 1998, Sdlersagain returned to Dr. Bazzone complaining of back pain. Dr. Bazzone
recommended that Sellers get asecond opinion. On March 16, 1998, Dr. Bazzone sent aletter to Liberty
Mutud indicating that video camera surveillance should be undertaken on Sdllers. Dr. Bazzone clamed
that he was suspicious because Sdllers was not progressing as rapidly as he thought he should, and that
Sdlerswas possbly amdingerer. However, video surveillance was never undertaken.

19.  After another follow-up visit on May 19, 1998, Dr. Bazzone found that Sellers had reached
maximum medica improvement and assigned Sdllers an impairment rating of eight percent to the body as
awhole. Subsequently, the Commission appointed Dr. Howard Katz to perform an independent medica
examination on Sdlers. Dr. Katz agreed with Dr. Bazzone that Sdllers had reached maximum medica
improvemen.

110. Even dfter Dr. Bazzone determined that Sellers had reached maximum medicd improvement,
Sdlers continued to complain of pain. Dr. Bazzone continued to treet Sdllersfor his pain symptoms, and
eventudly referred him to Dr. Paul Stanton, an orthopaedic surgeon. Dr. Stanton recommended afusion

to stabilize Sdllers spine, but before this procedure could be performed, Dr. Stanton moved to Cdifornia



11. Dr. Stanton referred Sellersto Dr. Michagl Lowry, aneurosurgeon. It was Dr. Lowry's opinion
that afusion would not be beneficia because there was no evidence of ingability in Sdlers lumbar spine.
Instead, Sdllers clamsthat Dr. Lowry recommended a morphine pump. However, thereis no evidence
of such a recommendation in Dr. Lowry's records, and he does not remember making such a
recommendation. Dr. Lowry tedtified that, in his opinion, Sdlers did not reach maximum medica
improvement until May 10, 1999. However, he dso tetified that he would defer to Dr. Bazzone's opinion
gnce Dr. Bazzone was Sdlers primary tregting physician.

12. Sdlers dso sought trestment from Dr. Carrie Alexander and Dr. David McAfee regarding pain
management after May 19, 1998, the assgned date of maximum medica improvement. Dr. Alexander,
afamily physician, prescribed medicationincluding VVaium, Neurontin and Oxycontin, and more physica
therapy. Eventualy, Dr. Alexander released Sdllersfrom her care because shewas no longer comfortable
withhiscase. Her office notesindicated that she had concerns about the amount of Oxycontin that Sellers
was teking.

113. Dr. McAfee, a specidist in pain management, saw Sellers on referra from Dr. Alexander to
evauate Sdllersfor advanced pain thergpy, such as amorphine pump. Dr. McAfee testified that Sdllers
physca examination wasincons stent with the reported pain history, that Sdlerswas possibly exaggerating
his symptoms, and that his symptoms were inconsstent with maneuvers that he performed during the
examination. Dr. McAfee adso questioned Sdllers ahility to control his narcotic medications.

14. On May 19, 1998, Sdlers clam was heard before the adminidrative law judge for the
Commisson. Theadminidrativelaw judgefound that Sdlershad reached maximum medica improvement,
and limited Sdlers permanent disability to a twenty-five percent loss of wage earning capacity. Sdlers

appealed to the Commission, where the adminigtrative law judge's order was affirmed. Sdllers then



appeded to the Circuit Court of Harrison County. The circuit court found substantid evidence in the
record to support the Commission's findings, and affirmed.
115. Sdlers now appedls to this Court, asserting as eror that (1) the administrative judge, the
Commission and the circuit court erred in finding that Sellers had reached maximum medica improvement
while falling to congder contrary medica testimony, and (2) that the adminigtrative judge, the Commisson
and the circuit court erred in limiting Sellers permanent loss of wage earning capacity to twenty-five
percent.
STANDARD OF REVIEW

116. An appelate court must defer to an administrative agency's findings of fact if there is even a
quantum of credible evidence which supports the agency's decison. Hale v. Ruleville Health Care
Center, 687 S0.2d 1221, 1224 (Miss. 1997). "Thishighly deferential stlandard of review essentidly means
that this Court and the circuit courts will not overturn a Commission decison unless said decison was
arbitrary and capricious.” 1d. at 1225; Georgia Pacific Corp. v. Taplin, 586 So.2d 823, 826 (Miss.
1991).
17.  The supreme court has held:

We do not St astriers of fact; that is done by the Commisson. When wereview the facts

onagpped,, it isnot with an eyetoward determining how wewould resolvethe factua issues

were we the triers of fact; rether, our function is to determine whether there is substantial

credible evidence to support the factua determination by the Commission.
South Central Bell Telephone Co. v. Aden, 474 So.2d 584, 588 (Miss. 1985). Stated differently, this
Court will reverse the Commission's order only if it finds that order clearly erroneous and contrary to the

overwhdming weight of evidence. Myles v. Rockwell Int'l., 445 So.2d 528, 536 (Miss. 1984) (citing

Masonite Corp. v. Fields, 229 Miss. 524, 91 So.2d 282 (Miss. 1956)); Riverside of Marks v. Russell,



324 S0.2d 759, 762 (Miss. 1975). An appellate court may not Ssmply reweigh the evidence and substitute

its decision for that of the Commission. Indeed, this Court hasaduty to defer to the Commission whenits

decison can be supported. Fought v. Suart C. Irby, Co., 523 So.2d 314, 317 (Miss. 1988).
ANALY SIS

Whether the administrative judge, the Commission and the circuit court erred in
finding that Sellers had reached maximum medical improvement.

118. Sdlers assarts the circuit court erred in its conclusion that the Commission’s determination of
maximum medical improvement wassupported by substantid evidence. Wemust consider theCommisson
as the ultimate fact finder. South Central Bell Telephone Co., 474 So.2d a 588. The Commission,
therefore, enjoys the presumption that it made proper determinations asto the weight and credihbility of the
evidence and its factual findings are binding on this Court, and the circuit court as a reviewing court,
provided the findings are supported by substantial evidence. Fought, 523 So.2d at 317.

119. Missssppi courts have held that "subgtantial evidence' means something more than a "mere
saintilla’ of evidence, and that it doesnot riseto thelevel of "apreponderance of theevidence." DeltaCMI
V. Speck, 586 So.2d 768, 772-73 (Miss. 1991). Thus, it may be said that substantial evidence "means
such relevant evidence as reasonable minds might accept as adequate to support a concluson.” Id. We
look to determine whether there was substantia evidence to support the Commission’s determination.
920. Dr. Bazzone, Sdlers primary treating physician, and Dr. Katz, who was appointed by the
Commission to do an independent medica evaluation, both agreed that Sellers had reached maximum
medica improvement on May 19, 1998. Sdlersrelies on Dr. Lowry's determination that Sellers did not
reach maximum medical improvement until May 10, 1999, and astatement by Dr. McAfeethat Sdllershas

not reached maximum medica improvement from a pain management standpoint.



921. However, Dr. Lowry tedtified that while he fdt Sdlers did not reach maximum medica
improvement until May 10, 1999, he would defer to Dr. Bazzone, as Sdlers primary tregting physcian.
Asfor Dr. McAfee, he did tetify that Sellers may not have reached maximum medical improvement from
apain management standpoint, but he dso testified that Sdllers physica examination wasinconsstent with
the reported pain history, and that Sdllers was possibly exaggerating his symptoms.  Furthermore, Dr.
Bazzone tedtified that management of pain has nothing to do with whether or not a patient has reached
maximum medica improvement.

722. Sdlers dso argues tha the Commission erred in determining he had reached maximum medical
improvement because he continued to have problems and seek trestment well after the set date for
maximum medica improvement. However, dl of the physicians Sdllers sought treatment from after May
19, 1998, dedt with pain management, and as Dr. Bazzone testified, pain management has nothing to do
with maximum medicd improvement. Furthermore, the physicians from whom Sdllers sought treatment
questioned whether Sdllers was exaggerating his pain symptoms.

923. Basad on the testimony from Sdlers physicians, the Commission had substantia evidence to
support its finding that Sellers reached maximum medical improvement on May 19, 1998. Therefore, we
find that the circuit court did not er in affirming the Commission.

. Whether the administrative judge, the Commission and the circuit court erred in
limiting Sellers' permanent loss of wage earning capacity to twenty-five percent.

724. Sdlers assartsthat it was error to limit his loss of wage earning capacity to twenty-five percent.
Sdlersarguesthat Snce heisunableto return to his previous employment and hashad difficulty in obtaining

new employment due to his medica condition, he should be awarded permanent totd disability.



9125. Thereiswell-established law that a clamant in aworkers compensation claim bears the burden
of establishing aloss of wage-earning capacity. Robinson v. Packard Electric Division, 523 So.2d 329,
331 (Miss. 1988). Theissue of loss of wage-earning capacity:
inthe find andysis. . . islargdy factud and is to be left largely to the discretion and
edimate of the Commission. Often the estimate of 1oss of wage-earning capacity involves

acompromise of medical estimates, and the result is generaly sustainable in gpped to the
courts. Thelossisto be determined in each case from the evidence as awhole.

Vardaman S. Dunn, Mississppi Workers Compensation Law and Practice Rules and Forms, § 68 (3d
ed. 1982 & Supp. 1990).

726. While Sellers testified that he could not do the job he did before he was injured, the record
indicates that he possesses sKills in the computer field that would alow him to obtain employment within
his physica limitations. In fact, Sdlers tedtified that he has widdly varied experience, training, and work
history, and that his friends nicknamed him "Bill Gates"" Sdlers has been repairing computers to earn
money since shortly after he wasinjured.

727. The Commission aso noted that Sellersrefused to cooperate in functiond capacity eva uationsand
made questionable effortsto obtain employment. Sellers gpplied for various positionsfor which he had no
relevant experience or for which he did not meet the educationa requirements. Also, when questioned,
Sdlers admitted that he did most of his job hunting over the Internet and had sent out only afew resumes
or written job applications. Furthermore, no physician ever placed restrictionson Sdllers activity or found
him to be permanently and totaly disabled.

728. Therefore, based onthe evidence asawhole, wefind that therewas substantia evidenceto support
the Commission's determination to limit Sellers loss of wage earning capacity to twenty-five percent.

Accordingly, we affirm the circuit court on thisissue.



129. THE JUDGMENT OF THE CIRCUIT COURT OF HARRISON COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J., BRIDGES AND SOUTHWICK, P.JJ., LEE, IRVING, MYERS AND
CHANDLER, JJ., CONCUR.



